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lOO NOTES 

as owner of other lots in the same block, from protesting to 
the city council against a renewal of the tenant's liquor license ; 
and the fact that such protest together with others made a 
majority and prevented the city council from renewing the 
license was held not sufficient to amount to a constructive evic- 
tion in a recent Washington case." 

The last conclusion of the Court in the Alabama case, that 
under the word "saloon" the premises could be used for other 
lawful purposes besides the selling of liquor, has also been 
applied to show there was no constructive eviction to justify a 
suspension in the rent, in that the beneficial enjoyment of the 
premises was not totally destroyed, which is essential to an 
operative constructive eviction.*" It is also interesting to note 
that if the deprivation of beneficial enjoyment of the premises 
results from an act done in the lawful exercise of the author- 
ity of the municipal corporation and in a proper manner, it is 
immaterial that it was done by the landlord himself under a 
.statutory provision authorizing the owner in such a case to do 
the work.*' 

A review of the authorities thus leads us to the conclusion 
that whether the Act of the legislature depriving the lessee of 
the right to use tlie premises for the selling of Hquor be consid- 
ered from the point of view of a constructive eviction or in 
analogy to the total destruction of demised premises the conclu- 
sion is that it does not terminate the lease so as to suspend the 
rent. 



Is A Criminal Trial Ending by Discharge of Jury, on 
Failure to Reach Verdict, a Former Jeopardy ? 

In State v. Barnes,^ a trial for murder, the jury were unable 
to agree. On being brought into the court room, the foreman 
stated that they wanted to know what punishment would be 
meted out if their verdict should be "Not guilty by reason of 
insanity." He also stated that they could not agree unless they 
received this information. This information they were not 
entitled to have. The Court, however, told them what the pun- 
ishment would be, in that case, and then discharged them. 
When the defendant was again placed on trial, he pleaded 
"former jeopardy." The defence was not allowed. 

" Kellog V. Love, 38 Wash. 293. 
" Kerley v. Mayer, 31 N. Y. Supp. 8x8. 
" Gallup V. Albany R. R. Co., 65 N. Y. i. 
' 103 Pacific, 792 (Wash.). 
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This brings up an interesting question on which, at one time, 
there was much doubt and conflict of authority. It has been 
said that anciently, in England, if the jurors could not come 
to a verdict, before the end of the term, they were put in carts, 
and hauled after the judges into the next county.^ It has been 
held in some American courts that the evidence of time alone 
can establish the jury's inability to agree during the term, and 
that therefore if the jury is discharged after a short delibera- 
tion, on any other proofs, the prisoner cannot be tried again.* 

At the present time, however, in most of the American 
States, in England, and in Ireland, the judge may discharge 
the jury when he is reasonably convinced that they cannot 
agree, and the defendant may be tried again. This has been 
decided in numerous cases, in one of which the deliberation of 
the jury lasted only thirty minutes.* Many other cases hold 
that the discharge of the jury is within the sound discretion of 
the trial judge and will not be reviewed unless the discretion 
was grossly abused." 

Other cases hold that a trial judge may discharge the jury 
if he believes that they cannot agree, but must fully set out 
on the record his reasons for so doing.* These decisions are 
based on the principle that the record shows a prima facte 
jeopardy, and should, therefore, also show matter negativing 
it. This is the view considered correct by Bishop.' 

The Pennsylvania decisions on this point are peculiar. The 
Pennsylvania Constitution provides : "No person shall, for the 
same offense, be twice put in jeopardy of life or limb."' In 
Commonwealth v. Cook,^ Tilghman, J. C, in a very elaborate 
opinion, lays the foundation for the Pennsylvania decisions: 
"When the jury are charged with the prisoner, his life is un- 
doubtedly in jeopardy during their deliberation. If they are 
divided in opinion, and especially if there should be a great 
majority in favor of the prisoner, he has gained an advantage 
of which he is deprived if the Court discharges the jury." He 
further states that the mere fact that the jury say they cannot 

' King v. Ledgingham, i Vent. 97. 

*Ex parte Vincent. 43 Ala. 402; Com. v. Cook, 6 S. & R. 577; 
Josephine v. State, 39 Miss. 613. 

* People V. Green, 13 Wend. 55; State v. Leach, 120 Ind. 124; i Russell 
on Crimes, 6th Ed., 52 n. 

' Hurley v. State, 6 Ohio, 399 ; People v. Sheldon, 156 N. Y. 268. 

'Ex parte Maxwell, 11 Nev. 428. 

' Bishop, New Criminal Law, 8th Ed., sec. 1033 et seq. 

'Art. I, sec. 10. 

•6 S. & R. 577- 
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agree does not by any means prove that they cannot agree, and 
is not sufficient cause for their discharge. In the case which 
was being tried, the defendant's plea of "former jeopardy" was 
upheld. In Commonzvealth v. Clue^" the jury was discharged 
before verdict, and the defendant's plea of "former jeopardy" 
was sustained. 

In Commonwealth v. McCrcary^^ a plea of "former jeop- 
ardy" in a trial for burglary, the jury having been discharged 
before verdict, was not allowed. IJut the Court expressly 
stated that if it were a capital case, if the lives of the defend- 
ants were at stake, the discharge of a jury against defendant's 
consent would be equivalent to an acquittal. 

In Commonwealth v. Fitzpatrick^^ the Court said: "* * * 
Unless some overriding necessity arises after the jeopardy be- 
gins, the trial must proceed until it ends in a conviction or ac- 
quittal. In a capital case, therefore, a Court has no power to 
discharge a jury without the defendant's consent, unless abso- 
lute necessity requires it. The mere inability of the jury to 
agree within a few hours or days, is not such a necessity, nor 
is the fact that the regular term is approaching its end, for the 
courts have powerto continue the term." In this case the plea 
of "former jeopardy" — the jury have been discharged before 
verdict — was sustained. This is a strong case, for the jury 
were discharged only after having been out five days. 

It will be noticed that the Pennsylvania decisions are against 
the weight of authority, only in capital cases. A few other 
States also make this distinction.^' Even in capital cases in 
Pennsylvania, however, a defendant can be tried a second time, 
after discharge of jury, where he has tampered with the jury, 
or has contrived to keep back witnesses for the prosecution, or 
when the prisoner becomes insane during the trial, or when a 
juror dies.^* 

On a common sense interpretation of the jeopardy clause 
which is found in substantially all the State constitutions, it 
is submitted that the Pennsylvania cases, in the few instances 
where the question has arisen, are wrong both in principle and 
in expediency. The argument in favor of the Pennsylvania 
view proves too much. The contention is : "The prisoner is in 
jeopardy as soon as the jury is charged with the case."'' Why 



•"a Rawle, 498. 

"29 Pa. 323. 

" 121 Pa. 109, I L. R. A. 451. 

" State V. Bullock, 63 N. C. 570. 

" Com. V. McCrcary, 29 Pa. 323. 

" Com. V. Cook, 6 S. & R. 577- 
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Stop at that point? Why not say he is in jeopardy as soon 
as the first accusation is made, and if that accusation is 
dropped and the person is afterward accused, let him plead 
"former jeopardy?" The defendant has not been actually in 
jeopardy until the trial has proceeded to completion, either to an 
acquittal or conviction. In administering justice, it is essential 
to have some limit, in point of time, to the deliberation of a 
jury. Most of the jurisdictions have placed the matter entirely 
in the discretion of the trial judge, making the same subject 
to reviews only where there is a gross abuse of discretion. That 
seems to be the proper way of treating the subject. The de- 
fendant will not be subjected to an indefinite number of trials 
in any event, because the custom has been, if there are two 
mistrials, to dismiss the defendant, even in murder trials, on 
bail, and not try him a third time. 



